IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LORRAI NE E. BI SHOP
DOREEN CAI N, and JUDY MORRI S,
Plaintiffs
: ClVIL ACTION
V. : NO. 98- CV- 3852
NATI ONAL RAlI LROAD PASSENGER
CORPORATI ON,

Def endant .

CPI Nl ON AND ORDER

Van Ant wer pen, J. Oct ober 7, 1999
Plaintiffs Lorraine E. Bishop, Doreen Cain, Judy Mrris, and
Patricia Thonpson (“Plaintiffs”) filed this action on July 23,
1998 agai nst Defendant National Railroad Passenger Corporation
(“Defendant”) pursuant to Title VII of the Gvil Rights Act of
1964.* Plaintiffs seek danmages for clains of sex discrimnation

and sexual harassnent.

| . STANDARD OF REVI EW

We have before us Defendant’s notion for sunmary judgnent.

Summary judgnent is appropriate “if the pleadings, depositions,

LA fourth Plaintiff, Patricia Thonpson, was di sm ssed from
this case with prejudice on April 8, 1999, pursuant to Fed. R
Cv. P. 41(a)(1).



answers to interrogatories, and adm ssions on file, together wth
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to
judgnent as a matter of law” Fed. R Cv. P. 56(c). An issue
is “genuine” only if there is a sufficient evidentiary basis on
whi ch a reasonable jury could find for the non-noving party.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 249

(1986) (“Anderson 1”7). A factual dispute is “material” only if it

m ght affect the outcone of the suit under governing law. 1d. at
248. Al inferences nust be drawn and all doubts resolved in

favor of the non-noving party. United States v. Diebold, Inc.,

369 U. S. 654, 655 (1962); Gans v. Mindy, 762 F.2d 338, 341 (3d

Cir. 1985).

On notion for sunmmary judgnent, the noving party bears the
initial burden of identifying those portions of the record that
it believes denonstrate the absence of material fact. Celotex

Corp. v. Catrett, 477 U. S. 317, 323 (1986). To defeat summary

j udgnent, the non-noving party cannot rest on nere denials or
al l egations, but nust respond with facts of record that
contradict the facts identified by the novant. 1d. at 321 n.3

(quoting Fed. R Cv. P. 56(e)); see also First Nat. Bank of

Pennsylvania v. Lincoln Nat. Life Ins. Co., 824 F.2d 277, 282 (3d

Cir. 1987). The non-noving party nust denonstrate the existence

of evidence that would support a jury finding inits favor. See



Anderson |, 477 U. S. at 249.

1. FACTUAL BACKGROUND

The followi ng facts have been taken fromthe subm ssions by
the parties. Because this is a consideration on a notion for
summary judgnent, we view the facts in the |ight nost favorable
to Plaintiffs.

Each of the three Plaintiffs alleges that she was sexually
harassed by Larry Platt. At all relevant tines, M. Platt worked
for Defendant, conmmonly known as Antrak, as a first-Ievel
foreman. At the tinmes relevant to the instant action, he worked
intwo of Amrak’ s Delaware facilities, first in the “WI m ngton”
facility and then in the “Bear” |ocation. Although M. Platt at
various tinmes worked in the sane facility as one or nore of the
Plaintiffs, he was not the supervisor or foreman of any Plaintiff
during any tinme period pertinent to this case. None of the
al l egations include physical touching or requests for sexual
favors.

A Lorrai ne E. Bishop

Lorraine E. Bishop was hired by Antrak in 1977. Bi shop Dep.
at 31. In 1986, she began working as a clerk in the Loconotive
Shop (“Loco Shop”) office, where she worked until 1991. |d. at
39-40, 57-59, 64, 74. Her foreman from 1989 to 1991 was Rick

Parke. 1d. at 67.



M. Platt was a foreman in the Loco Shop at the tinme M.

Bi shop worked there. [d. at 63, 65. Although he neither was M.
Bi shop’ s supervi sor nor worked with her, he frequently was in the
Shop office for work-rel ated reasons and to visit M. Parke, with
whom he was friendly. 1d. at 67-68. According to Ms. Bishop

M. Platt cane into the Loco Shop al nost daily, nore than any
other foreman. 1d. at 66.

Ms. Bishop clains that while she worked in the Loco Shop,
approxi mately 1989 through 1991, she was harassed by M. Platt.
Id. at 43-44, 68-69. M. Bishop’s primary conplaint is that M.
Platt would stand and stare at her, and that he nade sone
coments and expressions that were sexual in nature. 1d. at 68-
69, 77, 72, 139. For instance, he once said that “he | oved big
wonen and he | oved wonen with big breasts.” [d. at 68-69. He
woul d “leer” and “get into making remarks about body parts,” once
telling her that if she “played her cards right. . . he could
make life easier.” 1d. at 14-16, 72. He asked her sone personal
questions, including whether he could take her out on a date.

Id. at 68. Also, M. Platt referred to hinself as Ms. Bishop's
“stud muffin,” which Ms. Bishop clains becane a running joke
between M. Platt and M. Parke. 1d. at 73-74.

Ms. Bishop told M. Parke about M. Platt’s behavior. |d.

at 77. M. Parke “laugh[ed] it off,” so she conplained to her

manager, Ray Knight. 1d. at 77, 80. M. Knight told M. Platt



not to enter the shop when Ms. Bishop was al one, and asked her to
leave if M. Platt went into the shop. [|d. At 80-81

Thereafter, M. Platt cut down on his visits to Ms. Bishop’s
office. 1d. at 84, 87. However, a window was installed in the

wall of Ms. Bishop’s office, and M. Platt would “stand[] at the

w ndow smling. . . and just leering. . .” 1d. at 85. M.
Bi shop did not conplain further, as she “figure[d]. . . nobody
was doi ng anything anyway.” 1d. at 85, 87-83. M. Platt was

al so warned by Ms. Bishop’s brother, who worked at Antrak, to
| eave her alone. 1d. at 117.

M. Platt was “bunped out” of Ms. Bishop’'s area in
approxi mately 1991, ending his contact wwth her. |[d. at 16. In
1993, Ms. Bishop went out on disability |eave for reasons
unrelated to the charges in this case, and she returned to Antrak
in January 1995. |d. at 134.

Ms. Bishop clains the staring and |leering restarted when she
returned fromdisability | eave and continued t hrough June 1996.
Id. at 155.2 M. Platt no longer worked in Ms. Bishop’s shop and
was not frequently present, but “he. . . continued to cone over

for whatever reasons. . . and stand there, stare. . . until you

2 Al'though Ms. Bishop asserted repeatedly in her deposition
that she was not harassed by M. Platt after she left the Loco
Shop in 1991, see, e.qg., id. at 111, 112, we nust view the facts
in the light nost favorable to her. Therefore, we assune for
pur poses of this notion that these assertions were erroneous and
that she was in fact subject to interactions with M. Platt as
recently as 1996, as she later clainmed. 1d. at 155.
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couldn’t take it anynore. . .” [|d. at 155, 156. Also, he
continued to call hinself as “Lorraine’s stud nuffin.” |[|d.

Ms. Bishop was aware of Amtrak’s non-discrimnation policies
fromher experience as a clerk in the Labor Rel ations Depart nent
in the 1980s. 1d. at 44, 49-50. She knew, for instance, that an
enpl oyee has the right to conplain to the union and to
managenent, and to go to higher levels if the response is not
satisfactory. 1d. at 51-52. She never saw any statenents or
policies concerning sexual harassnment during 1989-1991, but she
did receive an enpl oyee handbook describing Antrak’ s sexual
harassnent policies. [|d. at 54, 130.

B. Dor een Cain

Doreen Cain was hired by Antrak in March 1990 as a
probati onary coach cleaner in the Bear Mii ntenance Facility,
where she worked for three nonths. Cain Dep. at 37, 42. She
all eges that during those three nonths, M. Platt made vari ous
of fensive statenents to her at least ten to fifteen tines. |d.
at Id. at 49-51. 49, 52. For instance, he would ask her whet her
she was dating anyone, nmake comments about her dating situation,
and ask ot her personal questions. |[d. at 51. M. Platt was not
her foreman and never had any supervisory or disciplinary power
over Ms. Cain. 1d. at 56, 57.

About a nonth after she was hired, Ms. Cain told her

foreman, Bruce Carlton, that Platt was “bothering [her] and it



made [her] feel really unconfortable.” |d at 5355. She asked

M. Carlton to sit with her while she worked, because M. Platt

“woul d not |eave [her] alone.” M. Carlton began keeping an eye
on her, and Ms. Cain was satisfied with this response. [d. at
53-55, 57.

Ms. Cain was transferred to an Indiana facility in June
1990, for reasons unrelated to the allegations in this case. |1d.
at 42-43. She had no interactions wwth M. Platt in |Indiana.

Id. at 42-43, 57.

In 1993, Ms Cain returned to work in Delaware, id. at 58,
where she clains M. Platt subjected her on a few occasions to
further offensive behaviors. 1d. M. Cain and M. Platt had the
“sanme type of conversations,” id., and a fewtinmes M. Platt, who
left his shift as Ms. Cain arrived for hers, “did the sane thing,
staring whispering cooments, the strange |looks.” [d. at 58. M.
Cain does not know what M. Platt was whispering. 1d. at 59.

Sonetine in early 1996, Ms. Cain conplained to her
supervisor, Vince Nesci. |d. at 60-62, 70. Also, in early 1996
or thereabouts, Ms. Cain spoke generally with Roosevelt GII,
general foreman at Antrak, about M. Platt’s behavior.

Ms. Cain was advised, during an early 1996 neeting about
sexual harassnment, of Antrak’s policy against sexual harassment,

as well as the provision for reporting harassing behavior. |d.

at 117. She also had received a copy of the enpl oyee handbook



describing Antrak’ s sexual harassnment policies.

Ms. Cain attended three sessions with a counselor in
Sept enber 1998 because of the stress of bringing a |lawsuit and
personal matters unrelated to the instant case. Cain at 11-12.
She has never sought counseling due to M. Platt’s all eged
behavior toward her, id. at 120, although she asserts that it
caused her “a lot of fear” for her job, and that she “lost a | ot
of sleep for being afraid.” 1d. at 120.
C. Judy Morris

Judy Morris was an electrician at Antrak beginning in 1988.
Pl.”s Conpl. at  31; Morris Dep. at 42. She net M. Platt in
the late 1980s or early 1990s, when she was working in the Loco
Shop. Morris Dep. at 13, 21.

M. Platt, who at that tinme was not yet a foreman, woul d

enter her shop and “stand there and stare. . . every day, a
couple of tinmes a day.” |1d. at 13. He asked her personal
guestions, such as where she lived. |d. M. Mrris did not tel

anybody, because she felt afraid and intim dated by the
di sproportionate nunber of nmen to wonen in the facility. 1d. at
15. Ms. Morris’s partner in the Loco Shop noticed that M. Platt
was standing around the area, and told M. Platt to | eave M.
Morris alone. [1d. at 18.

Ms. Morris transferred to the Electric Shop in 1991. 1d. at

19. She contends that M. Platt woul d appear once a week or nore



and glare at her. 1d. Also, he stood by the tinme clock,

wat chi ng her and ot her people “cone in and he would glare at them
wth this goofy grin on his face.” |d. at 19, 25. M. Morris
conpl ai ned to her foreman, Tommy Reese, but the frequency of the
staring did not decrease. 1d. at 19-20. However, Ms. Morris
asked M. Reese not to involve anybody else. [1d. at 51.

It appears that Ms. Morris transferred to the Bear facility
in April 1995, where she still works. |1d. at 19; Def.’s Brief,
Ex. 7. M. Platt transferred to Bear in Septenber of the next
year. Morris Dep. at 19. M. Mrris was able to avoid M. Platt
at Bear because his shifts did not always overlap with hers. |d.
at 31, 66. According to Ms. Mrris, the “staring instances .
were much fewer when [M. Platt] was at Bear. . . .” [|d. at 67.
However, he continued to stare at her. 1d. at 68-69. Also, he
made comments to other nen, and though she could not hear the
remar ks, she assuned “just by the expression and his gestures”
that they were derogatory. 1d.

Upon M. Platt’s 1996 transfer to Bear, Ms. Mirris and M.
Cain spoke with Vince Nesci about their concern that M. Platt
m ght act as their boss if he ever filled in for their foreman.
Id. at 59. M. Morris also conplained to her Foreman, Freddie
Dutton, and asked M. Dutton to keep M. Platt away from her if
they had to work in the sane area, which he did. [d. at 68. M.

Morris didn’t feel anything that happened at the Bear facility



was serious enough to warrant a conpl aint, although she renai ned
frightened. 1d.

Ms. Morris becane aware of Antrak’s sexual harassnent policy
and procedures during her enploynent orientation. 1d. at 16.
She under st ood t hroughout her enploynent that she could file a
sexual harassnent claimagainst M. Platt, and she was aware of
the conpl ai nt procedure and her rights with regard to sexual
harassnent. 1d. at 29, 62. Also, she and the other Plaintiffs
recei ved the conpany’s Standards of Excell ence bookl et that
contai ned the conpany’s discrimnation policy, and attended a
1996 brown bag | unch on sexual harassnent. 1d. at 61, 75.

Ms. Morris has not suffered any physical synptons of stress,
nor did she consult any nedical or nental health professionals
wWth respect to any of the allegations in the instant case. |d.
at 78-79.

D. Amtrak’s Investigation

Shei |l a Davidson was hired in August 1992 as Antrak’ s EEO
representative, responsible for investigating allegations of
sexual harassnent. She was pronoted to EEO Manager in Septenber
1997. Davidson Aff. at 7 1, 2. According to Ms. Davidson,

Amt rak advi ses enpl oyees of its sexual harassnent policies and
procedures by distributing to all enployees its Standards of
Excel | ence bookl et, which “contains a statenent of the Conpany’s

i ntol erance for harassnent,” and an EEO I nternal Conpl ai nt

10



Procedur es Handbook, as well as by posting the policy throughout
the conpany. 1d. at § 3-5. Each of the Plaintiffs received the
bookl et and had seen the postings. Also, the Plaintiffs and M.
Platt were represented by unions throughout their Antrak

enpl oynent. |d. at { 6.

M. Platt’s all eged behavior toward various fermal e Antrak
enpl oyees first cane to Ms. Davidson's attention in 1996, when
she investigated the conplaint of Martha Allen. 1d. at Y 7-8.
Ms. Allen had indicated that others, including Ms. Bishop, M.
Cain and Ms. Morris, would have relevant information and Ms.

Davi dson intervi ewed each of themin connection with the
investigation. Mrris Dep. at 54; Bishop Dep. at 99-102;

Davi dson Aff. at Y 9-10. The Plaintiffs did not report the

al | eged harassnent to Ms. Davidson or other conpany nanagenent
before that tine. 1d. at 72.

After investigating, M. Davidson concluded that any
of fensi ve behavior by M. Platt against the three Plaintiffs had
occurred years earlier, and that M. Platt therefore could not be
disciplined for that conduct. 1d. at § 15. Although she
ultimately decided that the charges by Ms. Allen were not severe
enough for formal charges, Ms. Davidson net with M. Platt and
his union representative to review Antrak’ s sexual harassnent
policy. In June 1996, Ms. Davidson explained to the Plaintiffs

t he outcome of her investigation, stressing that they shoul d

11



bring any future problens to her attention. Thereafter, none of
the Plaintiffs raised any conplaints about M. Platt.

In Cctober 1996, Vince Nesci, the CGeneral Manager at the
Bear facility, informed Ms. Davidson that Jennifer DeCesare had
filed a grievance against M. Platt. |d at § 18. After an
i nvestigation and hearing, M. Platt was term nated on January 4,
1997. Davidson Aff. at § 19. Upon his appeal, the Public Law
Board determ ned that term nati on was excessive discipline, and
ordered Antrak to reinstate him M. Platt returned to work in
January 1999. |1d. at 9§ 20.

Each of the three Plaintiffs filed a charge of sex-based
discrimnation with the Equal Enpl oynent Opportunity Conm ssion
(“EECC’) on Decenber 2, 1996. Def.’s Br., Exs. 11, 12, 14. Each

has been issued a right to sue letter by the EECC

I11. DI SCUSSI ON

Title VII of the Cvil R ghts Act of 1964 makes it unl awf ul
for an enployer "to discrimnate against any individual with
respect to his [or her] conpensation, terns, conditions, or
privileges of enploynent, because of such individual's race,
color, religion, sex, or national origin." 42 US. C S
2000e-2(a)(1). Under the statute, an enployer is prohibited from
discrimnating with regard to an enpl oyee’ s conpensati on, terms,

conditions or privileges, which is referred to as quid pro quo

12



harassnment. Additionally, Title VIl prohibits discrimnation,
gender - based and otherw se, that is sufficiently severe and
pervasive as to alter the conditions of enploynent and create a

hostil e or abusive work environnment. See Meritor Sav. Bank v.

Vinson, 477 U.S. 57, 66 (1986); Harris v. Forklift Systens, Inc.,

114 S. . 367, 371 (1993). Plaintiffs seek to establish that
they suffered sexual harassnment because of a hostile work

envi ronnent.

A CONTI NUI NG VI OLATI ON

We agree with the Defendant that not all of the facts of the
Plaintiffs’ case are actionabl e under the hostile environment
claim Under Title VII, a plaintiff ordinarily nust file a
charge of enploynent discrimnation with the EEOC within 180 days
of the alleged unl awful enploynent practice, or wthin 300 days
i f proceedi ngs have been already instituted with a state or | ocal
agency with appropriate authority. 42 U S.C. 8§ 2000e-5(e)(1);

see also LaRose v. Phil adel phia Newspapers, Inc., 21 F. Supp.2d

492, 498 (E.D. Pa. 1998). Thus, in the instant case, the
retrospective limtations period that ordinarily would bar clains
for earlier events began to run on approxi mately June 5, 1996,

180 days before the Decenber 2, 1996 filing date.?

3 Nothing in the record indicates that Plaintiffs filed a
conplaint with any authority other than the EECC. W therefore
consider that the applicable Iimtation period in this case is

13



However, in cases that do not involve a discrete trigger
event of overt discrimnation, such as where the violation of the
plaintiff’s rights is continuous and ongoing, “the filing of a
tinely charge is ‘“a requirenent that. . . is subject to waiver,

estoppel, and equitable tolling. Zipes v. Trans Wrld

Airlines, Inc., 455 U S. 385, 393 (1982); West v. Phil adel phia

Elec. Co., 45 F.3d 744, 754 (3d Cr. 1995) (citations omtted).
Under this “continuing violation” theory, a plaintiff can pursue
aTitle VIl claimfor “conduct that began prior to the filing
period if he [or she] can denonstrate that the act is part of an
ongoi ng practice or pattern of discrimnation. . .” Wst at 754.
First, a plaintiff nust denonstrate that at | east one act took
place within the 180-day period. West, 45 F. 3d at 754. Second,
the plaintiff nust establish a continuing pattern of

di scrimnation rather than “the occurrence of isolated or
sporadic acts of intentional discrimnation.” [d. at 775. Once
these requirenents are satisfied, a plaintiff may “present

evi dence and recover damages for the entire continuing violation

period.” Rush v. Scott Specialty Gases, Inc., 113 F.3d 476, 481

(3d Cir. 1997).
The Third Crcuit has enunerated several factors to consider
in whether a continuing violation has been denonstrated:

“The first is subject matter. Do the alleged acts involve

180 days under the statute.
14



the sane type of discrimnation, tending to connect themin
a continuing violation? The second is frequency. Are the
all eged acts recurring ... or nore in the nature of an

i sol ated work assignnent or enploynent decision? The third
factor, perhaps of nost inportance, is degree of permanence.
Does the act have the degree of pernanence which shoul d
trigger an enployee's awareness of and duty to assert his or
her rights, or which should indicate to the enpl oyee that
the continued existence of the adverse consequences of the
act is to be expected w thout being dependent on a
continuing intent to discrimnate?”

Rush at 482 (quoting Berry v. Board of Supervisors of Louisiana

State Univ., 715 F.2d 971 (5th Cr. 1983). A plaintiff “‘may not

base her. . . suit on conduct that occurred outside the statute
of limtations unless it would have been unreasonabl e to expect

the plaintiff to sue before the statute ran on that conduct.

Rush at 482 (quoting Galloway v. General Mtors Serv. Parts.

Qperations, 78 F.3d 1164, 1166 (7th Gr. 1996)) (a plaintiff nust

sue before the harassnent “becone[s] sufficiently pal pable that a
reasonabl e person would realize she had a substantial claini).

In Rush, for instance, the evidence showed that the
harassnment grew in intensity and frequency, and that initially
the plaintiff could not have realized how pervasive was the

har assnent . Rush at 483: see al so West at 755-56. Rat her, the

primary harasser initially “treated [the plaintiff] nicely, and,
al t hough perhaps overly attentive, his behavior was not
problematic.” 1d. at 482. Additionally, the harassnent
eventual |y occurred on a daily basis, running into the 300-day

period before the plaintiff filed her conplaint with the EECC

15



Id. at 482-483. The ongoi ng nature of the harassnent as well as
the fact that it intensified allowed the plaintiff to sue for the
continuing violation period. |d.
i. M. Bishop

Ms. Bi shop cannot sustain a claimof continuing violation
covering the all eged harassnent that occurred from 1989 through
1991. According to Ms. Bishop’s own deposition testinony, she
had no contact wth M. Platt from 1991 until she returned from
disability leave in 1995. She admts that she was not subject to
any offensive acts by M. Platt during that approximately four-
year period. Even if the alleged acts were all simlar to one
another, the lengthy interruption “destroyed the pattern” of

har assnent . See Konst antopoul os v. Wstvaco Corp., 112 F.3d 710,

715 (3d Gir. 1997).

| n Konstantopoul os, the Third Crcuit held that a break of

seven nont hs between two enpl oynent tine periods precluded the
plaintiff fromclaimng a continuing violation covering all eged

acts before the seven-nonth interruption. 1d.; see also Lesko v.

Cark Publisher Serv., 904 F. Supp. 415, 420 (MD. Pa. 1995) (a

t wo- year passage between the first and second al |l eged harassing
i nstances “indicates that they were separate and distinct”).
Because the break allowed the effects of the earlier acts to

di ssi pate, those acts should not have been considered part of a

16



pattern continued after the break. 1d.*

Clearly, the approximately four-year break in Ms. Bishop’s
situation, including three years in which she did not report to
wor k because of a disability | eave, bars any acts alleged to have
occurred before M. Platt was bunped in 1991 from coverage by the
continuing violation theory. As effects can dissipate in a
period of seven nonths, then in four years they nust be virtually
nonexi stent for purposes of continuing violation. W therefore
cannot consider any acts that occurred prior to Ms. Bishop’s
return fromdisability | eave

Viewing the facts in the light nost favorable to Ms. Bi shop,
we nust accept that the staring and |leering, as well as
references by M. Platt to hinself as “Lorraine’s stud nuffin,”
started again in January 1995 and continued through June 1996,

which date falls just within the 180-day |[imtations period.

* This analysis is not limted to the Third Grcuit, but is
typical of the lawon limtations periods in discrimnation
cases. For instance, the Seventh G rcuit has held repeatedly
that “for various acts of sexual harassnment to be joined together

into a single claim . . the acts nust be reasonably close to
each other, in tine and circunstances, because "[a]Jcts. . . so
discrete. . . that they do not reinforce each other cannot

reasonably be linked together into a single chain, a single
course of conduct, to defeat the statute of limtations."
Garrison v. Burke, 165 F.3d 565, 570 (7th Cr. 1999) (quoting
Koel sch v. Beltone Electronics Corp., 46 F.3d 705, 707 (7th CGr.
1995)). A two-year gap between encounters that took place
outside the statute of Iimtations and encounters that fal
within the statute of limtations would be “too significant of a
break [in time] to permt a finding that plaintiff was subjected
to a pattern or continued series of harassing acts.” |d.

17



Bi shop Dep. at 155. M. Platt was no |onger working in M.

Bi shop’ s shop, and the contacts therefore were infrequent. |d.
at 155, 156.
We therefore will allow her claimthat any offensive acts

that occurred after January 1995 can be consi dered under the
continuing violation theory. The alleged acts are rel ated;
i ndeed, Ms. Bishop did not distinguish between individual
of fenses, but sinply clained that they all were instances of
| eering, staring, and calling her M. Platt’s “stud nuffin.”
Based on the facts before us, we cannot distinguish between
i ndi vidual acts or determ ne whether there was any noticeabl e
break during the eighteen nonths | eading up to June 1996. The
facts indicate that the subject matter, frequency, and degree of
per manence coul d have been such as to constitute a continuing
vi ol ati on.
ii. M. Cain

Simlarly, we find that Ms. Cain’s clains for alleged
harassnent that occurred prior to her 1990 transfer to Indi ana
are barred by the 180-day filing requirenent. See Rush at 482-
483. Ms. Cain was absent fromthe Delaware facilities for
approximately three years, and any offensive acts that occurred
prior to that absence cannot be considered part of a continuing

viol ati on. See Konstantopoul os at 715; Lesko at 420.

However, for purposes of the Defendant’s summary judgnent

18



notion, we will consider the acts alleged by Ms. Cain to have
occurred between 1993 and 1996. The record does not reflect
sufficient facts, nor does Defendant offer any, for us to
determ ne the frequency or permanence of the alleged acts, which
all egedly ceased in 1997. Cain Dep. at 126. Because we nust
resol ve all doubts and draw all inferences in favor of the non-

nmovant, see Diebold at 655, Gans at 341, we find that there are

genui ne issues of material fact with respect to the 1993 t hrough
1996 period. W therefore will consider the allegations of
harassnment during the period as part of a continuing violation
that was tinely filed on Decenber 2, 1996.
iii. M. Mrris

Wth respect to Ms. Morris’s clains, although her separation
fromM. Platt was significantly shorter than that of either M.
Bi shop or Ms. Cain, under the sanme reasoning as above we find
that any allegations fromthe tine period before M. Platt
transferred to Bear are barred. According to her summari zed
Enmpl oynent Hi story and her deposition testinmony, M. Mrris
transferred fromthe Wlmngton facility, where M. Platt worked,
to the Bear facility in April 1995. See Def.’s Br., Ex. 7. M.
Platt did not transfer to the Bear Facility until Septenber 1996.
The seventeen nonth period when M. Platt and Ms. Morris had no

contact is too great for her claimto cover any acts occurring

before that period. See Rush at 482-483; Konstantopoul os at 715;

19



Lesko at 420.

The acts alleged to have occurred from Septenber 1996 al
fall within the 180-day filing period. Therefore, the continuing
violation theory is not applicable to those acts, and we can
properly consider themunder Title VII's filing requirenents in
our determnation of Ms. Morris’s hostile work environnment claim

See 42 U.S.C. § 2000e-5(e)(1).

B. HOSTI LE WORK ENVI RONMENT

We turn now to the clains of hostile work environnent by
each of the Plaintiffs, considering only those clains that are
not time-barred. The United States Suprene Court has concl uded
that a plaintiff nay establish a Title VII violation if she can
show t hat gender-based discrimnation created a hostile or

abusi ve working environnent. Meritor Sav. Bank, FSB v. Vinson,

477 U. S. 57, 66 (1986). As we previously stated, a hostile work
envi ronment claiminvol ves sexual harassnent so severe and
ubiquitous that it would alter the conditions of a plaintiff’s
enpl oynent and create an abusive working environnent.®> |d. at

67.

®> Sexual harassnent is al so actionable under the quid pro
quo theory. See Robinson v. City of Pittsburgh, 120 F.3d 1286
(3d Cr. 1997). As none of the Plaintiffs in this case claim
that they were denied or offered any econom c or other
enpl oynent -rel ated benefit, there is not a quid pro quo
harassment claimto consider in this case.
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The Suprenme Court has held that a court deciding a hostile
envi ronment claimmnust exam ne the totality of the circunstances,
i ncl udi ng: frequency and severity of the conduct, whether the
conduct is physically threatening or humliating, and whether the
conduct unreasonably interferes with an enpl oyee’ s performance at
work. Harris, 510 U.S. 17, 23. The Third Crcuit Court of
Appeal s therefore requires five elenents for a successful
gender - based di scrimnation clai magainst an enpl oyer:

“(1) the enpl oyee suffered intentional discrimnation

because of [her] sex; (2) the discrimnation was pervasive

and regular; (3) the discrimnation detrinentally affected
the plaintiff; (4) the discrimnation would detrinentally

af fect a reasonabl e person of the sane sex in that position;
and (5) the existence of respondeat superior liability.”

Andrews v. Gty of Phil adel phia, 895 F.2d 1469, 1482 (3d

Cir.1990); Kunin v. Sears Roebuck and Co., 175 F.3d 289, 293 (3d

Cir. 1999); see also West v. Philadelphia Elec. Co., 45 F. 3d 744,

753 (3d Gr. 1995); Spain v. Gallegos, 26 F.3d 439, 447 (3d Gr.

1994).

In determ ning whether a work environnent is objectively
hostile, courts are not to exam ne the scenario on an
i nci dent-by-incident basis, but instead nust consider the
totality of the circunstances. Andrews, 895 F.2d at 1485; Stair

v. Lehigh Valley Carpenters Local Union No. 600, 813 F. Supp.

1116, 1119 (E.D. Pa. 1993). An objectively hostile work
envi ronnment can arise, for instance, fromthe frequent use of

insulting and derogatory | anguage relating to wonen. See
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Andrews, 895 F.2d at 1485-86 (quoting Bennett v. Corroon & Bl ack

Corp., 845 F.2d 104, 106 (5th Cr. 1988)). However, “isolated or
single incidents of harassnent are insufficient to constitute a
hostile environnent.” Rush at 482 (citations omtted). Al so,
Title VII does not protect a plaintiff who experiences conduct
that is nerely offensive or annoying. Harris at 21 (quoting
Meritor, 477 U S. at 67).

Nei ther party in this case disputes that each Plaintiff was
subjected to the alleged offensive acts because of her sex, and
we therefore accept for purposes of the notion before us that the
acts at issue were due to Plaintiffs’ sex. However, we find that
the acts we can consider under the tinme limts inposed by |aw
were neither severe nor pervasive, nor would be sufficiently
detrinmental to create a hostile work environnment. At nost,
during the statutory period, each Plaintiff was on occasi on nmade
to feel unconfortable and annoyed. None of M. Platt’s behaviors
toward the Plaintiffs altered the terns or conditions of
enpl oynent, as clearly required for a hostile environnent claim

See Faragher v. City of Boca Raton, 524 U. S. 775, 118 S. C.

2275, 2293 (1998) at 2284 (“conduct nust be extrene to anmount to

a change in the terns and conditions of enploynent”); see also

Pasqua v. Metropolitan Life Ins. Co., 101 F.3d 514 (7th Gr.

1996) .
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i. Ms. Bishop
Ms. Bishop’s clains include offensive acts beginning in
January 1995 and continuing through June 1996. Again, we view
the facts of record in a light nost favorable to the Plaintiff,
and nust determ ne whether the staring, |eering, and comments by

M. Platt that he was “Lorraine’s stud nuffin,” the only acts
all eged during the 1995 to 1996 tine period, constitute a Title
VIl violation.

During the relevant tinme period, M. Platt was no | onger
working in Ms. Bishop’s shop, and therefore had infrequent
contacts with her. 1d. at 155, 156. Because no facts in the
current record provide the exact frequency of the contacts, we
W Il assune solely for purposes of this notion that the behavior
was sufficiently regular under the | aw.

However, we find that none of the alleged acts approach the
requi site severity or pervasiveness. As the Suprenme Court has
hel d, "[c]onduct that is not severe or pervasive enough to create

an objectively hostile or abusive work environnent. . . is beyond

Title VII's purview " Oncale v. Sundowner O fshore Services,

Inc., 523 U.S. 75, 118 S. C. 998, 1003 (1998) (quoting Harris,

510 U.S. at 21); see also Meritor, 477 U.S. at 67. There is no

al l egation or evidence that the “behavior [was] so objectively

offensive as to alter the "conditions" of the victinls

enpl oyment.” See Oncale, 118 S. C. at 1003. Additionally, no
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threats of physical force - which are not necessary for a finding
of sexual harassnent but can be an inportant factor in
determ ning severity - are alleged in the instant case. See
Harris at 22.

Rat her, the conduct described by Plaintiff does not rise to
the I evel of sexual hostility proscribed by Title VII. See, e.q.,
Andrews, 895 F.2d at 1486 (holding that the court on renmand
shoul d view nane cal |l i ng, pornography, displaying sexual objects
on desks, recurrent disappearance of plaintiffs' work product,
anonynous phone calls, and destruction of property as evidence of

an objectively hostile environnent); Cooper-N cholas v. Gty of

Chester, 1997 W. 799443, at *3-4 (E.D. Pa. Dec.30, 1997) (finding
plaintiff's work environnent not severely hostile although
plaintiff's supervisor consistently nade di sparaging, vulgar, and
of fensive comments in public). The material facts, viewed in the
Iight nost favorable to Ms. Bishop, do not show that she
“suffered unwant ed sexual advances, inproper touching, insults,
unreasonabl e criticism the appearance of sexual inmagery or

por nogr aphy, obscene | anguage or gestures, or any significant

intrusions of a sexually hostile nature.” Pittman v. Conti nental

Airlines, Inc., 35 F. Supp.2d 434 (E.D. Pa. 1999).

Rat her, the allegations by Ms. Bishop are simlar to those

i n Konst ant opoul os v. Westvaco Corp., in which gestures including

“squinting their eyes and shaking their fists” were considered to
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be troubling but not “particularly severe.” 112 F.3d 710, 716
(3d Gr. 1997). In the instant case, M. Platt seens to have
succeeded at nost in making Ms. Bishop’s work environnent
unconfortabl e on occasion, a regrettable but not actionable
occurrence.

Wth regard to the requirenents of detrinental effect, we
find, weighing all the evidence heavily in Ms. Bishop’s favor,
that a genuine issue of material fact m ght exist. Although M.
Platt’s behavior was not severe enough to create a hostile work
environnent, Ms. Bishop clains that she “felt intimdated, scared
and defeated.” Bishop Dep. at 155. Gving Ms. Bishop the
benefit of the doubt, we find that those feelings m ght be
construed as a subjective detrinental effect. However, we note
that this finding is due only to the current posture of the
present case, as Ms. Bishop nmakes no claimthat she suffered any
identifiable ill consequences, such as inability to do her work
or to do it properly, absences fromwork, or any psychol ogi cal
detrinments, fromM. Platt’s behavior

W find that, whatever Ms. Bishop’s synptons, she has not
set forth evidence fromwhich a jury could conclude that she
endured a work environnment detrinental to a reasonable woman in
her position. W note that Title VII is not “designed to protect

the overly sensitive plaintiff.” Harley v. MCoach, 928 F. Supp.

533, 539 (E.D. Pa. 1996); see also Andrews, 895 F.2d at 1483.
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Therefore, even assumng that M. Platt’s behavior occurred with
sone frequency, contacts consisting nerely of staring, |eering,
and “stud nmuffin” coments, with no physical touching or threats
and no sexual overtones, cannot neet the objective test for
detrinental effect, however annoying they may be.® This is
particularly so in light of the dearth of consequences suffered
by Ms. Bishop, as her work and personal |ife appear not to be
been interfered with at all during the relevant tine period. See
Faragher, 118 S. . 2275, 2283. At nost, Ms. Bishop suffered the
“mere offensive utterance” not contenplated by Title VII, rather
than the “extrenme” contenplated by the Suprene Court. See id.

We note that a nunber of cases, including a recent case in
this circuit involving the identical defendant and the sane
al | eged harasser, found that behavior arguably nore severe than
any in the instant case did not rise to the |level of hostile

envi ronnent. See DeCesare v. National Railroad Passenger Corp.

1999 W. 330258 (E.D. Pa. 1999).7 In a recent case, LaRose v.

6 O course, "offensive conduct is not necessarily required
to include sexual overtones in every instance ... to
detrinentally affect a fenmal e enpl oyee.” Andrews at 1485. A
court “may not properly discount that part of the total scenario
t hat does not include an explicit sexual conponent” fromits
determ nati on of whether the workplace was objectively hostile.
Harley v. McCoach, 928 F. Supp. 533, 540 (E.D. Pa. 1996).

“Unlike in the instant case, M. Platt was the foreman, and

therefore direct supervisor, of the DeCesare plaintiff. |In that
case, plaintiff actually went on disability | eave because of the
“stress acconpanying Platt’s harassnment of her.” 1d. at *1.
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Phi | adel phi a Newspapers, the defendant was granted summary
j udgnment because the plaintiff clains, including that the all eged
harasser “stood too close to her and followed her in the office”
and once raised his hand to her, were insufficient to satisfy the
requi renent of severe and pervasive behavior. 21 F. Supp.2d 492,
500.
ii. M. Cain

Ms. Cain clains that “M. Platt nmade several degradi ng and
of fensive remarks to plaintiff and subjected her to harassnent of
a sexual nature and intimdation.” Pl.’s Conpl. at § 23. Wile
we do not belittle the disconfort of these isolated instances,
“several remarks” over the course of greater than three years
cannot sustain a hostile environnment claim

First, nothing in the record suggests that M. Platt’s
contacts with Ms. Cain “‘occur[red] either in concert or with

regul arity, a pervasiveness required for hostile environnent

findings. Andrews at 1483 (quoting Lopez v. S.B. Thomas, Inc.,
831 F.2d 1184, 1189 (2d G r.1987). Rather, according to M.
Cain’s testinony, her interactions with M. Platt were [imted
and attenuated. She stated that, after she returned to Del aware
in 1993, she “saw hima few tinmes,” and agreed with the

Def endant’ s attorney that over the subsequent “five years there
have been a few instances.” Cain Dep. at 58. Because the Third

Circuit has specifically held that “isolated or single incidents
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of harassment are insufficient to constitute a hostile
environment,” Rush at 482, occasional episodes of harassing
behavi or, such as those in Ms. Cain's case, will not warrant
Title VII relief. The “few instances” alleged by Ms. Cain are
not nore than “casual, isolated or sporadic incidents,” and
mani fest no regularity that can reasonably be terned pervasive.

See Tonka v. Seiler Corp., 66 F.3d 1295 (2d G r. 1995); Andrews,

895 F.2d at 1482; Harris, 510 U. S. at 20.

Moreover, the contacts were not severe. As Ms. Cain
testified, she “had a few little dealings with [M. Platt],
conprising only a “[f]l]ew little conversations. . . staring.
whi spering comrents. . . [and] strange |ooks.” |Id. at 58-59. As

t he court explained in Konstantopoul os, and as we di scussed at

sone | ength above, “nute gestures. . . -- squinting their eyes
and shaking their fists -- . . . cannot in itself be
characterized as particularly severe.” |d. at 716. No threats

of physical force are alleged by Ms. Cain, and the conduct at
i ssue does not rise to the level of sexual hostility proscribed
by Title VII, as discussed at length in the precedi ng section.

See Harris at 22; Andrews, at 1486; Cooper-Ni cholas v. Cty of

Chester, 1997 W. 799443, at *3-4. An actionabl e working
envi ronnent nust be severe enough to affect the psychol ogi cal
stability of a mnority enployee, and such severity is not

al l eged here. Andrews, 895 F.2d at 1482.
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We accept for purposes of deciding this notion that a
reasonabl e fact-finder could potentially find that Ms. Cain
suffered detrimental effects fromM. Platt’s behavior toward
her. W will allowthat Ms. Cain’s clains, that she was in fear
for her job and “lost a lot of sleep for being afraid,” Cain Dep.
at 120, could be sufficient to withstand a summary j udgnent
not i on.

However, as a matter of law, we find that a woman in M.
Cain’s position would not have suffered the detrinental effects
associated with a hostile work environnent. M. Platt, during
the relevant tinme period, rarely spoke to Ms. Cain, and when he
did, his questions, although allegedly personal, were not sexual
in nature. See Cain Dep. at 51, 58. Nor did she ever hear him
say anyt hi ng about her, but rather only saw hi m whi spering and
surm sed that she was the subject. 1d. at 58. |ndeed, she
rarely saw him and when she did it was nerely in passing, as he
left his shift and she arrived for hers. 1d. at 58. M. Cain
does not allege that the behavior interfered with her work
performance, nor that she felt physically threatened or

hum | i at ed. See Harris at 23. W therefore find as a matter of

law that only “an overly sensitive plaintiff” and not a
reasonabl e woman coul d have suffered a detrinental effect from
t he descri bed behavi or and the consequences therefrom See

Harl ey at 539.
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iii. M. Mrris

During the four-nmonth tine period at issue, Septenber 1996
t hrough early January 1997, the harassnent Ms Morris clainms
i ncludes a few instances of staring and comments to other nen
that Ms. Morris could not hear. Mrris Dep. at 68-69. As with
the conplaints of Ms. Bishop and Ms. Cain, we find the behavior
conpl ai ned of insufficient to support a claimof hostile work
envi ronment .

Agai n, the behavi or was neither severe nor pervasive.
Al t hough Ms. Morris did not testify as to the exact frequency of
the staring instances, she did explain that they “were nuch

fewer” than they had been during the earlier, tine-barred period,

when they occurred approxi mately once a week or nore. 1d. at 19,
67. Such infrequency - “much fewer” than once a week - cannot be
classified as regular, but is anal ogous to the casual, isol ated

incidents described in Andrews. 895 F.2d at 1482. Al so, the
behavi or conpl ained of is virtually equivalent o that conpl ai ned
of by Ms. Bishop and Ms. Cain, and by the sane reasoning, see
supra Il11.B.i,ii, we find that it was neither severe nor

pervasive. See also Faragher, 118 S. C. at 2283 ("'sinple

teasing,' offhand comments, and isolated incidents (unless

extrenely serious) will not anmount to discrimnatory changes in

the "terns and conditions of enploynent'") (quoting Oncale v.

Sundowner Offshore Servs., Inc., 523 U S. 75 (1998))
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Additionally, the record before the court does not
denonstrate the existence of a genuine issue of material fact as
to the subjective requirenent. "Title VII does not protect a
plaintiff who experiences conduct that is nerely offensive or

annoying." Mher v. Associated Servs. for the Blind, 929 F

Supp. 809, 813 (E.D. PA 1996). According to Ms. Morris, M.
Platt’s behavior toward her was so infrequent and mld that she
didn't feel a conplaint was necessitated. She makes no cl ai ns of
any detrinmental effect on herself stemming fromthe relevant tine
period. Therefore, there is no issue of fact for us to consider
on the subjective el enent.

As we find no subjective detrinent, so do we concl ude t hat
the objective detrinment requirenent is not satisfied. M.
Morris’s own |ack of negative effect evidences that only an
“overly sensitive plaintiff” would have been inpacted with
sufficient detrinent. Harley at 539. Again very |ike M. Bishop
and Ms. Cain, Ms. Morris’s work and personal |ife appear not to
be been interfered with at all during the relevant tine period.

See Faragher, 118 S. C. at 2283. The mnor instances of staring

and unheard coments woul d be sufficient to annoy a reasonable
woman, but not to affect her psychol ogi cal well -being.
iv. Respondeat Superior
Def endant argues, and we agree, that even if a hostile work

envi ronnent existed, Plaintiffs cannot establish respondeat
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superior liability. An enployer can be liable for workpl ace
harassnment according to the principles of agency |law. Meritor,
477 U.S. at 72. Thus, enployers are responsible for behavior of a
co-enpl oyee where the plaintiff shows that there was no
reasonabl e avenue for making a conplaint, or that the enpl oyer
knew or shoul d have known of the harassnent and failed to

respond. See Van Zant v. KLM Royal Dutch Airlines, 80 F.3d 708

(2d Cir. 1996).8 Plaintiffs in this case have failed to show
ei t her.

First, Amrak had an adequate sexual harassnent policy and
conpl aint procedure in place during the entire tine Plaintiffs
wor ked there. Amrak’s equal enploynent policy was posted on
bull etin boards by the tine clocks that each Plaintiff used every
day upon arriving for and departing fromher shift. See Cain
Dep. at 102. Antrak distributes an EEO I nternal Conpl ai nt
Procedur es Handbook, encouragi ng enpl oyees who feel they have
been discrimnated against to | odge a formal or inform
conplaint. See Davidson. Aff., Ex. A The conpany sent an
interoffice meno in July 1996, shortly after Martha Allen fil ed
her conplaint, reiterating Antrak’s sexual harassnent policy and

stressing the conpany’s continuing intol erance for sexual

8 For cases involving a plaintiff’s supervisor, “[a]n
enpl oyer is subject to vicarious liability. . . for an actionable
hostil e environment created by a supervisor with i medi ate (or
successi vely higher) authority over the enployee.” Faragher at
2293.
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harassment. Def.’'s Br., Ex. 8. Amrak distributes its Standards
of Excellence booklet to all enployees, Plaintiffs included. The
Plaintiffs were aware or were given many opportunities to becone
aware of the policy and their right to | odge a conpl ai nt agai nst
any other Antrak enployee with either the union or managenent,
yet they chose not to avail thenselves of the protections Antrak
provided.® See, e.d., Mrris Dep. at 47-48.

Ms. Cain clains that the wonen who were harassed by M.
Platt never told any supervisors “because they were afraid
not hi ng woul d happen,” and that wonen were intim dated because
they were working in a “man’s environnent.” Cain Dep. at 18.
While we do not discredit the legitimte concerns of Ms. Cain
about the real difficulties inherent in choosing to be a mnority
whi stl e-blower, we find that those fears would be typical to
virtually all instances of whistle-blow ng, and not particular to
Amtrak’s working environnent. |In fact, Ms. Cain testified in her
deposition that in 1990, which period we have already found to be
time-barred by the statute, she was worried that if she
conpl ai ned she woul d | ose her job, but that she doesn’t “think of

it that way now.” |d. at 55.

® M. Cain, in fact, admts that she chose not to consult
the posted policy with regard to M. Platt. Cain Dep. at 102-
103. After she transferred fromthe Indiana facility back to the
Del aware facility, she sinply “did not feel any need to consult
that posting,” despite the alleged stares and whi spered conments.
ld. at 102-104.
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We note that this case provides us a neans of exam ning
Antrak’s conpl ai nt procedure in action. Wen Martha Allen filed
a conplaint in 1996, a thorough investigation by top |levels of
managenent ensued. Later that year, another investigation was
conduct ed when Jennifer DeCesare filed a grievance agai nst M.
Platt. As a result, M. Platt was termnated. Cearly, the
procedure was sufficient for its purpose.

The second type of respondeat superior liability for a non-
supervi sory enpl oyee occurs when an enpl oyer has notice, either
actual or constructive, of the harassnment. Andrews, 895 F.2d at
1486. Constructive notice includes information of which the
enpl oyer shoul d have been aware because of a supervisor’s
know edge. 1d. However, a supervisor’s know edge generally w |
be inputed to the conpany for purposes of liability only if the
supervisor is at a sufficiently high level in the conpany
hierarchy. 1d. Therefore, an enployer will be Iiable for sexual
harassnent if the plaintiff proves that nanagenent-| evel
enpl oyees had know edge about a hostile work environnent and
failed to take pronpt and adequate renedial action. Knabe v.

Boury Corp., 114 F.3d 407 (3d Gr. 1997). This includes an

enpl oyer who was negligent or reckless in failing to train,
discipline, fire or take renedial action upon notice of

har assnent . Bouton v. BMN of North Anerica, Inc., 29 F.3d 103,

106 (3d Cir. 1994). Also, corrective steps are only effective if
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they tinmely stop the harassnment or are reasonably cal culated to

prevent further harassnent. Knabe v. Boury Corp., 114 F.3d 407,

411 n.8 (3d Gr. 1997).1%0

Here, we find no genuine dispute of material fact as to
whet her Defendant’s preventive and renedial efforts were
adequate. Defendant had no notice of the behavior now conpl ai ned
of until the tinme when it began its investigation of Ms. Allen's
conplaint. It then thoroughly investigated Plaintiffs’ clains
and took appropriate renedial action. Although Ms. Davidson
ultimately determned that Plaintiffs’ clains were tine-barred,
as they stemmed frominstances occurring nore than three years
prior, M. Platt was counsel ed and war ned. !

Wil e remedi al actions insulate Antrak fromTitle VII
liability only if they were "reasonably cal culated to prevent

further harassnent,” we find that the action taken by M.

10 Under Faragher, an enployer may raise an affirmtive
defense for the harassnent of an enpl oyee by her supervisor in
t he absence of a tangi ble enpl oynent action. The defense requires
“(a) that the enployer exercised reasonable care to prevent and
correct pronptly any sexual ly harassi ng behavior, and (b) that
the plaintiff enployee unreasonably failed to take advantage of
any preventive or corrective opportunities provided by the
enpl oyer or to avoid harmotherw se.” Id. at 2293; see also
Burlington Industries v. Ellerth, 118 S. . at 2270.

1 W note, for exanple, that Ms. Bishop told Ms. Davidson
that M. Platt stopped bothering her when Ms. Bishop’s brother
spoke with him which was sonetine before 1993. Davidson Aff. at
1 12; see also Bishop Dep. at 117. That tine period was barred
not only by Antrak’s internal policy, but, as we have found, by
the statute of limtations for discrimnation cases.
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Davi dson during the two relevant investigations satisfy this

test. Knabe v. Boury Corp., 114 F.3d 407, 412 (3d G r.1997)

(citations omtted). As soon as Defendant becane or could have
becone aware of M. Platt’s offending conduct, it exercised care
in preventing that conduct, instigating a conprehensive
investigation, and ultimately termnating M. Platt when it
determ ned that term nation was warranted by the charges agai nst
hi m 12

Mor eover, none of the Plaintiffs conplained about M. Platt
to any managenent -1 evel personnel until the tinme of the
investigation. Ms. Morris and Ms. Cain spoke with Roosevelt GII,
the general foreman and therefore high-1evel supervisor for
noti ce purposes, when M. Platt transferred to Bear in Septenber
1996, after the Martha Allen investigation. Mrris Dep. at 59.
Each other tinme that a Plaintiff conplained to sonebody, though,
either it was to a | ow1level enployee or the Plaintiff
specifically requested that nobody else be told. Additionally,
nmost of those conplaints occurred during the tinme-barred period.
None of the Plaintiffs in this case followed the clear
instructions provided by Amtrak to conplain of discrimnation,

and thus did not satisfy their “duty to use such neans as are

2 W note that Defendant’s action in termnating M. Platt
was considered overly harsh toward M. Platt, as Defendant was
ordered to rehire himw th back pay. This suggests that
Def endant sought to protect the formal conplainant, as well as
t he ot her wonen, further than all owed under |aw.
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reasonabl e under the circunstances to avoid the damages” stenm ng
from sexual harassnment”. Faragher, 118 S.C. at 2292 (citing

Ford Motor Co. v. EECC, 458 U. S. 219, 231, n.5 (1982)).

Finally, there can be constructive notice also where the
harassnent is so pervasive and open that a reasonabl e enpl oyer

woul d have had to be aware of it. see, e.q., Zinmerman V. Cook

County Sheriff's Dep't, 96 F.3d 1017, 1018-19 (7th Cr.1996). In

the instant case, given the short tinme over which the harassnent
occurred, the limted instances of interaction, and the fleeting
nature of the interactions, Amrak managenent had little

opportunity to discover the harassnent absent Plaintiffs giving

the conpany actual notice. See Hall v. Gus Constr. Co., 842 F.2d

1010, 1016, 1018 (8th G r.1988) (even if supervisor was not aware
of all the abuse, "unrelenting pattern of verbal, physical and
psychi ¢ abuse" invol ved incidents "so nunerous" that enployer was
"I'table for failing to discover what was going on and to take
remedi al steps to put an end to it"). Moreover, the harassnent
in this case was not of the kind that woul d have been easily

di scover abl e by managenent. See Lipsett v. University of Puerto

Ri co, 864 F.2d 881, 888, 906 n. 25 (1st G r.1988) (notice was
possi bl e where nmal e surgical residents had posted Pl ayboy

centerfolds in location where all residents ate their neals).
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V.  CONCLUSI ON
For all of the above reasons, Defendant’s Mtion for Sunmary
Judgnent is GRANTED with respect to all clains and agai nst al

Plaintiffs. An appropriate order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

LORRAI NE E. BI SHOP
DOREEN CAI'N, and JUDY MORRI S,

Plaintiffs

CIVIL ACTI ON
NO. 98- CV-3852

NATI ONAL RAI LROAD PASSENGER
CORPORATI ON,

Def endant .

ORDER

AND NOW on this 7th day of COctober 1999, upon consideration

of Defendant’s Mdtion for Sunmary Judgnent, filed on April 16,

1999, Plaintiffs’ Response to Defendant’s Mtion for Summary

Judgnent ,

filed on May 3, 1999, and Defendant’s Reply Bri ef

Plaintiffs’ Response, filed on May 24, 1999, we hereby order,

consistent with the foregoing nenorandum as foll ows:

(1)

(2)

(4)

Defendant’s Modtion for Sumrmary Judgnent is GRANTED
inits entirety;

Judgnent is entered in favor of the Defendant and
against the Plaintiffs Lorraine E. Bishop, Doreen
Cain, Judy Morris, and Patricia Thonpson.

This case is cl osed.

BY THE COURT:

Franklin S. Van Antwerpen U.S.D.J.
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